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as not violating this provision of the Federal Constitution, being a reasonable 
exercise of the police power, the Oregon court following the decisions of 
Massachusetts, Nebraska and Washington, and disapproving of the contrary 
holdings in Illinois. 

Contracts — Mutuality — Consideration. — A lease from defendant to 
plaintiff contained a stipulation prohibiting the plaintiff from subletting the 
premises or signing the lease unless the defendant's consent was endorsed on 
the back of the lease. Subsequently the plaintiff obtained a written agree- 
ment from the defendant providing for such endorsement if the plaintiff suc- 
ceeded in obtaining an acceptable tenant. The plaintiff alleged in his petition 
that he had obtained an acceptable tenant, but that the defendant refused to 
perform his agreement; on demurrer to the petition, Held, that the petition 
is sufficient. Underwood Typewriter Co. v. Century Realty Co. (1906), — 
Mo. — , 94 S. W. Rep. 787. 

The defenses to this action were want of mutuality and lack of considera- 
tion. The defendant contended that since an action could not have originally 
been brought on the agreement, therefore, one could not be instituted sub- 
sequent to the efforts of the plaintiff in obtaining an acceptable tenant. This 
is the point where the defendant failed to distinguish the cases on mutuality. 
It is conceded that an action could not have been brought on the agreement 
before the plaintiff had taken any steps in furtherance of his part, because 
of the lack of mutuality. The plaintiff's action was a condition precedent. 
Before the plaintiff had spent time and money in seeking for an acceptable 
tenant the agreement was revocable. Subsequent to such action it was irre- 
vocable. The original agreement was a continuing offer which became binding 
on the defendant upon performance by the plantiff. Muscatine Water Works 
Co. v. Muscatine Lumber Co., 85 la. 112, 52 N. W. Rep. 108, 39 Am. St. Rep. 
284; Andreas v. Holcombe, 22 Minn. 339. It has been said that "A promise 
lacking mutuality at its inception becomes binding on the promisor after 
performance of the promisee." Willets v. Sun Mut. Ins. Co., 45 N. Y. 45, 6 
Am. Rep. 31. Other cases in support of the same doctrine are Storm v. U. 
S., 94 U. S. 76; South & North Ala. Ry. Co. et al. v. Railroad Co. et al., 98 
Ala. 400, 13 South. 682, 39 Am. St. Rep. 74; Nutting v. McCutcheon, 5 Minn. 
310. The defense of lack of consideration is somewhat interwoven with that 
of mutuality. Consideration implies more than something passing between 
the promisor and the promisee. It may be either a benefit to the promisor 
or a detriment to the promisee. In this case it was the latter. The plaintiff 
had expended valuable time and gone to considerable trouble in procuring an 
acceptable tenant. Will it now be contended that this is not equivalent to a 
consideration? It is not necessary that a consideration should exist at the 
time of the original agreement. Barnes et al. v. Ferine, 9 Barb. N. Y. 202; 
Kock v. Lay, Garnishee of Webster College, 38 Mo. 147; Halsa v. Halsa, 8 
Mo. 303; lohnston v. Wabash College, 2 Cart. (Ind.) 555; Welch v. Whelpley, 
62 Mich. 15; 4 Am. St. Rep. 810; Laclede Const. Co. v. Tudor Iron Works, 
169 Mo. 137; 69 S. W. Rep. 384. It was said in one case, "There is no need 
of actual consideration moving to the promisor, but that detriment to the 
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promisee is sufficient." School Dist. of Kansas City v. Sheidley et a!., 138 
Mo. 672-684, 40 S. W. Rep. 656. The dissenting judge contends that the 
agreement is incapable of enforcement because of the indefiniteness of the 
words acceptable tenant. In support of this he cites the case of Blaine v. 
Knapp, 140 Mo. 241. This, however, is not a parallel case. Here the plaintiff 
was to receive a salary of $5,000.00 per year, and if the work was satisfactory 
and the amount of business increased so that the defendant would change its 
mind then the plaintiff would receive $1,000.00 more. It was not alleged that 
the defendant was of the opinion that the plaintiff was entitled to additional 
compensation. In the principal case the plaintiff alleged that he had procured 
an acceptable tenant. The defendant interposed a general demurrer. By so 
doing he admitted that the tenant was an acceptable one and he was, there- 
fore, barred in subsequently setting up that the tenant was not acceptable. 
If, in the case last cited, the plaintiff had alleged that the management 
were of the opinion that the plaintiff was entitled to the additional compensa- 
tion and a general demurrer had been interposed, the plaintiff would have 
succeeded. Such, however, was not the case. The subject of the agreements 
in the cases of Wells v. Alexandre et al., 130 N. Y. 642, and National Furnace 
Co. v. Keystone Mfg. Co., no 111. 427, were more indefinite than in the prin- 
cipal case, and still they were sustained. 

Contracts — Restraint of Trade. — The plaintiff and defendant were com- 
peting hotel proprietors in the city of F. They entered into a contract where- 
by the plaintiff was to 'close his hotel for a term of three years, reserving to 
himself, however, the right to rent parts of the hotel for office rooms and to 
roomers. In consideration of this the defendant was to pay a stipulated 
sum monthly to the plaintiff, and in case the demand for accommodations in 
the defendant's hotel exceeded the supply, then the defendant could make 
use of the rooms in the plaintiff's hotel on paying to the plaintiff fifty per 
cent of the revenue derived. The defendant refused to perform his part of 
the contract and the plaintiff brought suit. Held, that the contract being in 
restraint of trade, he cannot recover, demons v. Meadows (1906), — Ky. 
— , 94 S. W. Rep. 13. 

At the common law any contract in restraint of trade was void. This 
view has since been materially modified. At present the courts are not in 
entire accord as to what really constitutes such a restraint. From the great 
mass of conflicting opinions, several general principles may be deduced. All 
contracts resulting in the creation of combinations and monopolies which are 
against the public good are void. Central R. R. Co. v. Collins, 40 Ga. 582. 
The most common contracts in restraint of trade are those in which one sells 
out his business, including the good will, and covenants not to engage in the 
same business in that locality for a limited time. Such contracts are valid. 
Beard v. Dennis, 6 Ind. 200, 63 Am. Dec. 380; Pyke v. Thomas, 4 Bibb. (Ky.) 
486, 7 Am. Dec. 741; Grundy v. Edwards, 7 J. J. Marsh (Ky.) 368, 23 Am. 
Dec. 409. Contracts in restraint of trade which are unlimited both as to time 
and place are void. Alger v. Thacher, 19 Pick. (Mass.) 51. Those that are 
unlimited as to space and limited as to time are also generally held void. 



